
2.

Data Sources Relied Upon

, In coming to these opinions, I have reviewed and relied upon
the following documents: The Broadcasting Yearbook; The Television
Factbook; Arbitron Ratings; NAB Financial Data for TV Markets; NAB
Financial Data for TV Stations; CACI, .Inc., Database; Revenue and
Expense projections for Channel 65 Prepared by Rainbow Management;
and a Summary of Costs Incurred by Rainbow Resulting in the Grant
of the Television Channel 65, Orlando, Construction Permit by The
FCC and the Subsequent U. S. Supreme Court Affirmation of that FCC
Decision.

A. Irreparable Harm - The Construction Permit tor the Television
station on Channel 65 Will Be Rendered Worthless Both Today
and FQr the foreseeable Future

If Gumett allows Press to broadcast from the top slot and its
aperture on the Bithlo tower, Rainbow's ability to compete in the
Orlando television market will be obstructed to the point that it
will not be able to secure the financing to build a television
station for Channel 65 on the Bithlo tower or any other tower in
the area.

~is opinion is based on the following:
~ .

1. -rbere are currently four television stations (all of
which are currently affiliated with a network) .operating
from a centrally-located transmitter site in the Orlando
area. ~at market can only accommodate fi~e t~evision

stations, i.e., one additional station. Any more
stations would not be economically viable since they
would not achieve minimum sbare levels required for
buyers of television advertising time.

RainboW was positioned on the Bithlo tower to be the
fifth station operating from that central market
location.

3. Press's entry on the same slot on the Bithlo tower as
currently leased to Rainbow would create two television
stations where only one additional station can
economically survive on that site.

4. RainboW will not generate a SUfficient viewing audience
to achieve minimum share levels required by buyers of
television advertising time;

5. Rainbow's revenues (if Press is in their slot) will not
offset its operating expenses, capital expe~ditures, and
financing costs;
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6. Rainbow will not have a re-sale value on the open market
equal to the original cost of building the station and
covering its expense short-falls.

7. Rainbow will no longer be economically viable.

8. No financing will be available to build and operate
the station, qiven that it is not economically
viable, and the station will never be built.

B. Investment criteria in the Broadcasting Industry

Investors in broadcast properties evaluate opportunities
presented to them usinq standard financial analysis techniques.
Simply put, the investor considers whether the project can
reasonably be expected to return him his required rate of return.
If it can, and assuminq other basic criteria are met, he is likely
to go forward with the investment.

In the case of Rainbow, the material chanqe that will result
from Gannett permittinq Press to occupy the top slot and its
aperture on the Bithlo tower is that Rainbow will not be able to
attract a sufficient viewing audience to achieve minimum share
levels requi~ed by buyers of advertising time.

c. Rainbow/Cbannel 65', LoIS of Fair Market value

For all practical purposes, if Gannett allows Pres. to occupy
this slot, Rainbow's audience- and revenue-generating capability
will be effectively destroyed. Instead of garnering a required
minimum (for viability purposes) ., to 5' aUdience share, Rainbow
will probably attract no more than 2' of the market's audience. As
such, it would have no opportunity to sell advertising time to
national advertisers.

D. Conclusion

Effectively, if Gannett allows Press to mount its antenna in
the top slot and its aperture of the Bithlo tower, Rainbow will
have endured eight years of litigation only to find that its
television station can never be built since it has no fair market
value on the open market today or in the foreseeable future.

3



Further affiant sayeth not.

Harrison, Bond & Pecaro

BY~~·~
/susan D. Harrison

Sworn to and subscribed before me this 2nd day of November, 1990,
in the District of Columbia.

Notary Public .

My Commission expires: My Commission Expires November 30. 1892

.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 90-2554 DIV-SM

JOSEPH REY, et. al., )
)

Plaintiffs, )
)

vs. )
)

GUY GANNETT PUBLISHING CO., )
et. a1., )

)
Defendants. )

----------------)

172 West Flagler Street
Miami, Florida
December 18, 1990
12:34 p.m.- 4:15 p.m.

Deposition of Joseph Rey

Taken before Stan Seplin, Certified

Shorthand Reporter and Notary Public in and for

the State of Florida at Large, pursuant to Notice

of Taking Deposition filed in the above cause.

JACK BESONER AND ASSOCIATES, INC.
'72 We-;t Flagler Street, Miami, Florida 33i30 (305)371-1537
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6

7

130

but Jules Cohen in his engineering report,

described a top slot as being 1,400 some odd feet,

to 1,500 and some odd feet, whatever.

Is it your understanding as you sit

there right now, if you want to put the antenna up

top, that you could put it up at that height on

the tower?

8 A. I could put it up at that height, but I

9 have to share it, is what they are telling me.

10

11

Q. We got half this accomplished now.

You realize that if you put your

12

13

14

15

16

17

18

19

20

21

22

23

24

25

antenna up, it would be put up at the spot they

said you could put it up on?

MR. FROMBERG: Objection.

You want him to ans~er the question

differently, but he answered it three times, and

had the same answer.

The problem is not that he's denied

being up there, but exclusively.

MR. HARDEMAN: That's why I'm asking the

question.

MR. FROMBERG: He's answered it.

I don't know know he can answer it any

better.

JACK BESONER AND ASSOCIATES, INC.
172 West Flagler Street, Miami, Florida 33130 (305)371-1537
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

OEC 2' 199\).
IN REPLV REFEI'I TO:

Co.unity serv10e Telecutere. Inc.
Appe Coastal Telev181on, Ina,
0/0 David D. OXentord. Eaquire
Faber. W&ylaDd, Cooper & Leader
1255 23rd street, H.W.
Washinaton, D.C. 20037

Dear Mr. OXentord:

4 ~.

..

Th18 18 in rererenoe to the applioationa (BlPCf-880921ltE, JIIPCT­
8809211F and IlMPCT...89Q612D) tor ooueDt to ...ip the" oonatruotion
permit or unbu11t"telev1a1oD station WO!J (CbaDDel 38), Greenville,
North carolina, troll Cc.un1ty :serna. teleoutera, Ino •. (C~it7)
to Asape Coastal TeleTieion, IDa. (Asape); tor ll1nor modit1oation of
tbe 0Ofltruction pera1t ot VO'rJ. and tor extension ot t:1:M to oon.tNot
WOTJ. SiDo. Asap. 1.8 the· JHU'II1ttee ot tel.mien station lIrII
(Channel 8) Morehead. City, North Carol1lla. aDd the ON4e B oontour8 of
WG'tJ aDd WII overlap 111 a IIIDHI' .enere.lly prohibited"by seot1oll
73.3555 of the COIDliaa101l t s Rulea, a aatell1t. operation 18 proposed
and ,rant of thia applioation 18 requeated purauant to Note 5 or the
rule. The applioat1cm.a have been opposed b1 WID-TV. Ino•• 110.l18ee ot
telev1aioD station WID-TV (Cbumel 1). VuhUgton. Morth Carolina, aDd
by Diversified COJllDUlioatiou. lioensee of televi810n station WCTI-TV
(Channel 12), New Bern. North Carolina.

Before the pending us1gnment and m.nor ohanae applicationa oan be
granted, we IINst determine it a basis aists for granting the
appl1oation :ror extenoiol1 of t1me to oonatruot. The 8)(tens1on
applioation will only be granted it the applioant- oan ahow:
(1) OODJiStruot1on 18" complete and testing 18 underway; (2) SUbstantial
progreas in oonstruoting the 8tation.has been made; or
(3) o1roumstanoes beyond tho perm1ttee t B oontrol prevented construotion
and the permittee has nevertheless taken all p08aibl~ atepa to resolve
the problem and prooeed with oonstruotion. rhe C0Jll1d881on does not
require ¢on~truotion to be oomplete, but rather it is oonoerned that
substantial and sustained progress ba8 been made.

1 The oonstruotion pera1t for WGTJ _.wu g·re.nt6d on NowSllber 3. 1986. and .
the· authorization wae issued on· JUDe. 12, 1987. On'June 12,1989, the·
_ .. _.&.. .i '4I ................ ~ ............. --._ ..... _ ...
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CODmlln1ty etatea that, when the oonatruotion permit for WGTJ was granted
in 1986, the television station would have been the tiret indepen4ent ~n

the Greenv1lle-lew Bern-Wuhinaton, North Carolina television market.
Rowev.r. the oirowaetanoe. obaxlled, ua8rta COIlIIUn1t)'. when WFXI (Cba1m!l
8) in Morehead Cit)'. North Carolina, was autbori_ on April 15. 1987.
When the WXI autborilo1ltion beoame f1Dal, C~1t)' atates that it
believed that WOTJ beoa.e a seooDd-elaea fao111tJ and that the atat10D
would be unable to aUMive as a ssoond iDdepen48llt station in a market
below the top 100 arketa. in oOllp4tt1tion witb tour oom.meroial VHF.
faoilities. Thull, COllM\n1tJ deoided to aell the oonstruotion perin1.t
rather than oonstruot the station. .,

The record betore UI5 refleot. that Camun1t1 baa taken no steps toward
oonstruot1q WGTJ. It baa aOQUired no eQuipment, eNoted no tower aDd
riaked no tuDela dur1n& the t1ae 1t bu held the wmJ Qthor1sat1on.
CC\1IIWfD't)' adll1ts that 1t dela)'8d ooastruot101l or WGTJ to ••a it a new
VJIP station would be allocatee! to Morebea4 Cit)'_ .It then 4etendne4
~h.~ ~~h ~ft••~VDftt ~~ • ftAW ~ _~.~i~n (~Tl. it.A A+~t.1nn vnuld Dot
be 0OllP8t1t1ve in th. _ricet. ·1'h8 Comas.eaionfs purpoaein a4opt1Dg the
requ1reJlfJIlt8 set forth in Seotion. 13.353- aDd T3.3535 'WU to en.UN
eNIIIJ_f'a1t.h nnftllt.1'"UGt.ion .'f'or-t., on the nart of DeI'll1t.teea aJl4 thereby
"to aped.lte' a.mo.to~:th8,publiO•.- .......=!.~·Jt:1I9t,191l~1JitSSgl~\02·.~~.,~.::..., .~,\:;;

rCC24 105_, 1056 (1985). The allocation ot a DeW station to KoNhee4
Cit)', 1M t1D4, does not proY14e a baa1a tor ..tabl1,ah1.Dl o1rGUlUtanoes
beJODd the pertD1ttee t a oontrol u bav1D8 PNftIltee! oonatruot10n of tbe
station. COIIUIlUnitl's deoa1on reets on ita 01111 determination of tbe
po.alble eOOl1ol11o et'teot. or that new all00attoD. SUoh eoonom1o Judgmenta
do Dot oOIl8t1tute oawses beyo!Jd the penatttM'. control. III Q.t1tW
~. 100 FCC2d '.01 (MMB, 1985), tpp11oat1Qn tot renew
UDiI5L 10_ rCC2d 304, 313 (1986).;~, 830 '.243 '(D.C. Cir. 1981).
Tberetore, we will deny Comam.tDit)"s extanaioa. reque.t, and
the assignment and l!lodif1oation applioations 11111 be dism1ssed &8 moot•.

2 Three VHF Qo~roial stations are 110enaed to the market. namely:
WNCT-TV (CbaDnel 9, CBS), Greenville; WCTI-TV (Channel 12, ABC> •.Ne"
Bern;' and WITN..'l'V (Channel'7, tmC), WUhir&gton. Also. ·three
nonoommeroial eduoational stations are ·lioensed to the·market. The
market is ranked as the 106th largest televieion market.

~, .....

3 Channel 8 wu allooated to Mor.head. City, effeot1ve'S8ptaber '19,>1'985~';'·'··
Tel.neion Br'oadoaat Station in Morehead City. N.C., SO' red. ~eg.· ,. '.
33,546 (1985). The oonstruotion"Permit ..pp11oat1onwas 1'ile4on·, .. /.·,;l ..·.;.
February 11 t 1986. the permit wu authorIzed on April' ·15 t 1987 t -and ·-t.he -'_:'.'~';
permit was issued on April 7 t 1988.·., '., . ;"::''',:;~';"""/,<~,~:,:,,,:
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Even if we were to oonsider the assignment applioation, we find that
there is no basis for its approval. In this regard. we note tb8.t the
goals of our MUltiple ownership rules are to promote economio
oompetition and diversity ot prOlrlmm1na viewpoint. see e.I., MUlt1J21e
OW.rsMp ot S~dard. FM and Televilion Stationa, 45 F .C.C. 1416.
1J&16-'11, r!oou14er,tiop den1~, .5 , .c.c. 1128 (196Jn·. The oontour
overlap or "duopolJ" !'\lle aervel tbose 101.18 by 1n8ur1n8 that oommonly
owned stat10M eSo not aerve s1anU'1oant areal in o01DlDOn. As noted at
the outset f our RUles permit exoeptioDa to the duopoly rule tor
atat10Dl that are olasa1fied ae ftsatellites ft or .pr1mar11y satellites,­
UD4er Rote 5 of seotion 13.3555 01' the Rule.. What oonstitutes a.
suffioient showiag for an exception to the duopoly rule tor a satellite
operation baa been eatabliehed by OaM law and involvea a balanoe of
various faotors, inolud1D& the .dearee of owrlap between tbe station,
the capacity of the maritet to support a tull....rvioe station, the level
ot .ervice available in the mark.t, the finanoial diff10ultiea ot the
stat100e 1r1volve<1, as vell aa other cona1d.rat1oD.l. :I!!. furta,r Notioe
ot Proposed B\tlemakw in II{ Dooket 10. 81-8, FCC 90-219 (adopted
!uguet 2, 1990) parae. 2, 10.

It does not appear that Greenville 18 an ·une.rved or uDderserved"
-.rIc.t. There are six telem10n stat1on. lioensed to oitiea in the
-.rut (three O~ra1l.l ·aDll .three 'llOnao_ro1a1) • !h1I ~4oea .!lot: ..:.
iIlolucl. wrII, Whieh 18 be1n& ooutruete4. on. ot the three ca.ero1al
stations, WNCT..TV. 18 lie.need to Greenvill.. III addition to tho..
stations, the' urket reee1Yea servio. trcm twalve other tel.v1e1oD

,~ stationa lic.need to cities in other marketl. Although the extent of the
overlap presented here 1s in tbe rans' ot other satellite. permitted
pNv!0U81y f we f1J1d that the request 18 not out.1ghe4 by the service
needs of tbe area and would Nault in an JMttio1.nt use ot speotrwa.
In 84d1t1on, we tind no support tor approviDI the satellite proposal
o1aplT f'Q~ 1oho purpooo o~ oxka'~ ~ho I"oo.oh 0' WX% to t.ho oOAtOI' ot
the market, partioularly sinoe that aNa 18 well served. Further,
the conoern that viewers in the serViae area between WII (Channel 8)
and \tt'l'N-n (Channel 7). as well as WNCT-TV (Cbannel 9). m1ght
experienoe oo-ohannel interferenoe, whioh' COUld. be alleviated by
turniDg to WGTJ operating &8 a satellite, does not support a eatel11te
operation ofllGTJ. This conoern resarcU.n& oo-ohannel interferenoe ._
re,J-ted. an4 rejeoted in Amendment of Beo\1on 13.6Q6(b) (Morebead.City,
Rorth Carol1n,.) 2 FCC Rod 41_6 (1981), ~'d sub nom, WITN-'l'V t

Ino.,vL F.e.C., 8~9 F.2d 1521 (D.C. Clr. 1988).

Lastly, on April 27, 1990, the appl10ants filed a supplement to the
satell1te propoaal stating that, if the satellite request was not
appreved f they would mod1fy the WGTJ oonstruotion peMllit 80 that the
Grade B oontour o~ WGTJ would not 'overlap the Gra6e B oontourof w.FIl.
An engineering studyws submitted with t~ new proposal. While the·
new proposal was not pre!'erred t theappl~oants stated that it would
allo" WFIl's prO&ramming to be reoeived elsewbere ii1 tbe market.· In··.·
view of our 6e01810D witbrespeot to- the extension 'of time to OOMtruot

. '".
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\

WGTJ. we need not examine this proposal. We dQ note I however. that the
proposal would result in a sUbstantial loss of proposed service when
oompared to the authorized faoilities.

Accordingly. the petitions to deny tiled by WITN-TV. Inc. and
Diversified Communications ARE GRANTED; the applioation for extension
of tae to oonstruot WGTJ IS DElflED; and the applioations for minor
mo4ifioatioD of WGTJ's oonstruotion permit and for assignment of the
WGTJ oonstruation permit ARE DISMISSED as moot. Further, the call sign
for ohannel 38 (WGTJ) IS DELETED and the authorization for the
television station IS RESCINDED_

Sincerely, '.

OO:.llan C. C&IIIPbe11. Eaq_
Cra1a J. Blakely. Eeq.

Barbara 1. Kreisman
Chief. Video servioes Division
Mus Media Bureau .
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 90-2554 DIV-SM

JOSEPH REY, et. al., )
)

Plaintiffs, )
)

vs. )
)

GUY GANNETT PUBLISHING CO., )
et. al., )

)
Defendants. )

----------------)

172 West Flagler Street
Miami, Florida
December 18, 1990
12:34 p.m.- 4:15 p.m.

Deposition of Joseph Rey

Taken before Stan Seplin, Certified

Shorthand Reporter and Notary Public in and for

the State of Florida at Large, pursuant to Notice

of Taking Deposition filed in the above cause.

JACK BESONER AND ASSOCIATES, INC.
"72 We·,t Flagler Street, Miami, Florida 331.30 (305)371-1537
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2

3

Q.

A.

Q.

106

What is her name?

Margot Po1ovi.

Why did Rainbow oppose the swap of

4 Channel 68 with 181

5

6

A. On what basis was it opposed?

I mean, what are you asking?

7

8

9

10

11

12

13

14

15

16

Q. What was your reason, personal or

otherwise, for getting involved in that swa~?

A. Number one reason is that they were

proposing the same lease space that I have with

Gannett.

Other reasons are that they would

become a competitor in my own marketplace.

Other ~easons are, of legal nature on

how the swap was proposed, that 1-- I'm not a

lawyer, so I can't really tell you those things.

17 Q. Well, I understand that the lawyer can

18

19

20

21

figure out the legal way of taking an application,

but as far as your personal reasons or your

business reasons are concerned-- the first two you

mentioned, were that--

22 A. The business reasons are that they were

23

24

25

proposing to put their antenna right smack in my

space, at the Bithlo tower, and also by doing

that, they would become a direct competitor.

JACK BESONER AND ASSOCIATES, INC.
172 West Flagler Street,Miami, Florida 33130 (305)371-1537



{ 1

2

3

Q.

A.

Q.

107

With you?

Correct.

Now, how did you come to understand

4

5

that the swap too~ place, that the new antenna

would be going in your antenna space?

6

7

8

A.

Q.

From their application.

It's public record at the FCC.

What is in the the application, that

9 put you on notice of this problem?

10

11

A.

Q.

I--

They designated in the application,

12 they are going to come to the Bithlo tower?

"- ,
13

14

A.

Q.

Yes.

And they put in the application, what

15 height they want to broadcast from?

16

17

A.

Q.

Yes.

And by reviewing that application,

18 that's how you became aware of--

19

20

21

22

23

A. Well, I knew it from his phone call.

He--

MR. FROMBERG: His, being--

THE WITNESS: Rick Edwards.

Thereafter, the papers that come out of

24

25

the FCC, corroborated everything he said of

Channel 18 mounting next to Channel 65, on the

JACK BESONER AND ASSOCIATES, INC.
172 West Flagler Street, Miami, Florida 33130 (305)371-1537



CERTIFICATE OF SERVICE

I, Harry F. Cole, hereby certify that on this 15th day of February, 1991, I have

caused copies of the foregoing "Informal Objection" to be placed in the United States mail, first

class postage prepaid, addressed to the following individuals:

The Honorable Alfred C. Sikes (By Hand)
Chairman
Federal Communications Commission
1919 M Street, N.W. - Room 814
Washington, D.C. 20554

The Honorable James H. Quello (By Hand)
Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 802
Washington, D.C. 20554

The Honorable Sherrie P. Marshall (By Hand)
Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 826
Washington, D.C. 20554

The Honorable Andrew C. Barrett (By Hand)
Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 844
Washington, D.C. 20554

The Honorable Ervin S. Duggan (By Hand)
Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 832
Washington, D.C. 20554

lsi

Roy J. Stewart, Chief (By Hand)
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W. - Room 314
Washington, D.C. 20554

Barbara A. Kreisman, Chief (By Hand)
Video Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W. - Room 702
Washington, D.C. 20554

Clay Pendarvis, Chief (By Hand)
Television Branch, Video Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W. - Room 700
Washington, D.C. 20554

Margot Polivy, Esquire
Renouf & Polivy
1532 Sixteenth Street, N.W.
Washington, D.C. 20036
Counsel for Rainbow Broadcasting Company


